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P.O. Box 2816
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JOSHUA WALTON,
)
)
Defendant-Appellant.
)
___________________________)

NO. 43239
BONNEVILLE COUNTY NO. CR 2008-15726
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After Joshua Walton pled guilty to felony injury to a child, the district court
sentenced him to ten years, with five years fixed. Mr. Walton moved for reconsideration
of his sentence under Idaho Criminal Rule 35 (“Rule 35”), which the district court denied
after a hearing. Mr. Walton now appeals to this Court, contending the district court
abused its discretion by imposing an excessive sentence and by denying his Rule 35
motion.
Statement of the Facts & Course of Proceedings
In September of 2008, the State filed a Criminal Complaint alleging that
Mr. Walton committed the crime of felony injury to a child, in violation of I.C. § 181

1501(1). (R., pp.15–16.) Mr. Walton waived a preliminary hearing, and the magistrate
bound him over to district court. (R., pp.32–33.) Mr. Walton was released to pre-trial
services. (R., pp.34–35.) The State filed an Information charging Mr. Walton with felony
injury to a child. (R., p.41.) On November 25, 2008, Mr. Walton failed to appear at the
arraignment. (R., p.43.) The district court authorized the issuance of a bench warrant.
(R., p.43.)
In August of 2014, the district court issued an amended arrest warrant for
extradition from other states, including California. (R., p.57.) Mr. Walton was arrested in
California in October of 2014 and extradited to Idaho in November of 2014.
(Presentence Investigation Report (“PSI”),1 p.4.) On November 14, 2014, the magistrate
issued another order binding Mr. Walton over to district court. (R., p.60.)
On February 5, 2015, Mr. Walton pled guilty as charged pursuant to a plea
agreement with the State. (R., pp.68–71, 73–74; Tr. Vol. I,2 p.14, Ls.19–22.) The State
agreed to recommend a sentence consistent with the PSI’s recommendation, “no worse
than a retained jurisdiction.” (R., p.68; Tr. Vol. I, p.5, L.23–p.6, L.1.) The district court
accepted Mr. Walton’s guilty plea. (R., p.73; Tr. Vol. I, p.19, Ls.4–11.)
The district court held a sentencing hearing on March 19, 2015. (R., pp.76–77.)
The PSI and the State recommended that the district court retain jurisdiction. (PSI, p.25;
Tr. Vol. II, p.20, L.22–p.21, L.2.) Mr. Walton requested probation or a period of retained
jurisdiction. (Tr. Vol. II, p.20, Ls.4–7.) The district court sentenced Mr. Walton to ten
years, with five years fixed. (R., pp.76–77; Tr. Vol. II, p.31, L.22–p.32, L.3.) The district
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Citations to the PSI refer to the ninety-nine page electronic document titled “PSI.”
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court declined to retain jurisdiction. (Tr. Vol. II, p.32, Ls.12–16, p.32, Ls.21–25.) The
district court entered a Judgment of Conviction on March 19, 2015. (R., pp.78–79.)
On March 24, 2015, Mr. Walton filed a Motion to Reduce Sentence pursuant to
Rule 35. (R., p.81.) The district court held a hearing on April 8, 2015, and denied the
motion. (R., pp.85–86; Tr. Vol. I, p.21, L.1–p.31, L.16, p.31, L.3.) The district court
issued an Order Denying Motion on April 13, 2015. (R., p.87.) On April 29, 2015,
Mr. Walton filed a timely notice of appeal from the judgment of conviction.3 (R., pp.89–
91.)
ISSUES
1.

Did the district court abuse its discretion when it imposed a unified sentence of
ten years, with five years fixed, upon Mr. Walton, following his guilty plea to
felony injury to a child?

2.

Did the district court abuse its discretion when it denied Mr. Walton’s Rule 35
motion?
ARGUMENT
I.

The District Court Abused Its Discretion When It Imposed A Unified Sentence Of Ten
Years, With Five Years Fixed, Upon Mr. Walton, Following His Guilty Plea To Felony
Injury To A Child
“It is well-established that ‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court
imposing the sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v.

There are two transcripts on appeal. The first, cited as Volume I, contains the entry of
plea and Rule 35 hearing. The second, cited as Volume II, contains the sentencing
hearing.
3 An Amended Notice of Appeal was filed on August 12, 2015. (R., pp.96–98.)
2
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Jackson, 130 Idaho 293, 294 (1997) (alteration in original)). Here, Mr. Walton’s
sentence does not exceed the statutory maximum. See I.C. § 18-1501(1) (mandatory
minimum of one year, maximum of ten years). Accordingly, to show that the sentence
imposed was unreasonable, Mr. Walton “must show that the sentence, in light of the
governing criteria, is excessive under any reasonable view of the facts.” State v. Strand,
137 Idaho 457, 460 (2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be
tailored to the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho
445, 483 (2012) (quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an
independent review of the entire record available to the trial court at
sentencing, focusing on the objectives of criminal punishment: (1)
protection of society; (2) deterrence of the individual and the public; (3)
possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to
accomplish the primary objective of protecting society and to achieve any or all of the
related goals of deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho
122, 132 (2011).
Mr. Walton asserts that the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, he contends
that the district court should have sentenced him to a lesser term of imprisonment in
light of the mitigating factors, including his acceptance of responsibility, remorse, and
family support.
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Although Mr. Walton absconded for about six years,4 he has expressed remorse
for the victim’s injury and accepted responsibility for the crime. Acceptance of
responsibility, remorse, and regret are all factors in favor of mitigation. State v. Shideler,
103 Idaho 593, 595 (1982). During the presentence interview, Mr. Walton stated that his
incarceration after extradition “has given me time to reflect.” (PSI, p.6.) He stated:
I realized I was responsible for what happened. For a long time I told
myself it wasn’t me, that it was someone else who hurt the baby. But I’ve
been sober5 for a while now and I know that I’m responsible and it makes
me so sad. It’s the worst thing anyone can do.
(PSI, p.6.) He also stated that he felt terrible, very ashamed, and that his behavior was
“the most” irresponsible thing “anyone could ever do.” (PSI, p.6.) Mr. Walton made
similar remarks at sentencing, stating that he felt remorse and hoped “more than
anything that [the victim] can grow to live a joyful life, more than anything.” (Tr. Vol. II,
p.26, Ls.5–12.) He also apologized to the district court for absconding and took
responsibility for this behavior. (Tr. Vol. II, p.26, Ls.12–18.) These statements of
acceptance, remorse, and regret stand in favor of mitigation.
The support and good character letters from Mr. Walton’s family also stand in
favor of mitigation. Shideler, 103 Idaho at 594–95 (family support and good character as
mitigation); see State v. Ball, 149 Idaho 658, 663–64 (Ct. App. 2010) (the district court
considered family and friend support as mitigating circumstance). Mr. Walton reported in

While in California, Mr. Walton was homeless. (PSI, p.17.)
Thirty-four year old Mr. Walton began drinking alcohol at age thirteen. (PSI, pp.19–20.)
He would drink daily and to the point of intoxication. (PSI, p.20.) He also abused
marijuana. (PSI, p.19.) Mr. Walton was diagnosed as an alcoholic and drug addict in the
Substance Abuse Report. (PSI, p.38.) Similarly, the GAIN-I Referral and
Recommendation Summary found that Mr. Walton met the lifetime criteria for substance
dependence and recommended Level III Residential Treatment. (PSI, pp.43, 54.)
4
5
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the PSI that he was very close with his aunt. (PSI, p.17.) His aunt informed the
presentence investigator that Mr. Walton could live with her if he was released on
probation. (PSI, pp.17, 97.) She wrote in a letter of support that Mr. Walton was
“generous and kind” and he would always help her when she needed assistance. (PSI,
p.96.) Mr. Walton’s parents also provided a letter of support to the district court. (PSI,
p.95.) These letters are relevant factors in mitigation.
Finally, Mr. Walton submitted a probation proposal to the district court. He
informed the district court that his goal was to obtain full-time employment. (PSI, p.99.)
He also wrote that he would obtain treatment for his alcohol and drug addiction and
attend church every week. (PSI, p.98.) Likewise, Mr. Walton reported in the
presentence investigation that obtaining employment and becoming a productive
member of society were important to him. (PSI, p.20.) He understood that he needed to
obtain treatment for his alcoholism in order to succeed. (PSI, p.21.) Based on his
acceptance of responsibility, family support, and motivation to obtain employment and
treatment, Mr. Walton was a suitable candidate for a period of retained jurisdiction, as
recommended by the PSI and the State. The district court abused its discretion by
imposing an excessive sentence.
II.
The District Court Abused Its Discretion When It Denied Mr. Walton’s Rule 35 Motion
“A Rule 35 motion for reduction of sentence is essentially a plea for leniency,
addressed to the sound discretion of the court.” State v. Carter, 157 Idaho 900, 903
(Ct. App. 2014). In reviewing the grant or denial of a Rule 35 motion, the Court must
“consider the entire record and apply the same criteria used for determining the
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reasonableness of the original sentence.” Id. The Court “conduct[s] an independent
review of the record, having regard for the nature of the offense, the character of the
offender and the protection of the public interest.” State v. Burdett, 134 Idaho 271, 276
(Ct. App. 2000). “Where an appeal is taken from an order refusing to reduce a sentence
under Rule 35,” the Court’s scope of review “includes all information submitted at the
original sentencing hearing and at the subsequent hearing held on the motion to
reduce.” State v. Araiza, 109 Idaho 188, 189 (Ct. App. 1985). “When presenting a Rule
35 motion, the defendant must show that the sentence is excessive in light of new or
additional information subsequently provided to the district court in support of the Rule
35 motion.” State v. Huffman, 144 Idaho 201, 203 (2007).
Although not all of the information presented in support of Mr. Walton’s Rule 35
motion was “new or additional,” the information demonstrates the district court’s
sentence was excessive. In this case, Mr. Walton presented a letter to the district in
support of his Rule 35 motion. (See Def.’s Ex. A.) He also made a statement at the Rule
35 hearing. (Tr. Vol. I, p.27, L.3–p.28, L.5.) In particular, Mr. Walton responded to the
district court’s determination at sentencing that Mr. Walton failed to take full
responsibility for the crime. (See Tr. Vol. II, p.30, L.15–p.31, L.9.) Mr. Walton apologized
for “down-playing” his actions, but he continued to “express how sorry I am” and stated,
“[t]his was the single most regrettable experience of my life.” (Def.’s Ex. A, p.3.) He
informed the district court that he wanted “to be honest” and “explain what I did.”
(Tr. Vol. I, p.27, Ls.8–10.) Mr. Walton then provided further detail about the crime to
demonstrate to the district court
that I am willing to take steps to be a better person, to be honest, and
come clean about this situation, and also to just express that I really am
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sorry. I really am truly very sorry that I did that, and I’m sorry that I lied to
the Court and drug this whole thing out for as long as I have.
(Tr. Vol. I, p.27, Ls.15–21.) In addition to this increased acceptance of responsibility,
Mr. Walton highlighted to the district court that this was his first felony offense. (Tr. Vol.
I, p.24, Ls.14–16.) Mr. Walton also informed the district court that he had completed his
GED and, while in prison, he attended Alcoholics Anonymous meetings and received
counseling for anxiety and depression. (Tr. Vol. I, p.23, L.2; Def.’s Ex. A, p.1.) In light of
this information, the district court abused its discretion by denying Mr. Walton’s Rule 35
motion.
CONCLUSION
Mr. Walton respectfully requests that this Court reduce his sentence as it deems
appropriate or remand his case for a new sentencing hearing. Alternatively, he requests
that the district court’s order denying his Rule 35 motion be vacated and the case
remanded for further proceedings.
DATED this 15th day of December, 2015.

__________/s/_______________
JENNY C. SWINFORD
Deputy State Appellate Public Defender
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